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Introduction 

NUS Scotland welcomes the opportunity to submit evidence to the Devolution (Further 

powers) Committee’s inquiry. NUS Scotland submitted evidence to the Smith Commission 

on the full range of further powers we believe merit devolution to the Scottish 

Parliament, including: more financial, welfare and taxation powers; responsibility for 

electoral matters, particularly for the franchise; equalities legislation; and, powers over 

immigration which would allow Scotland to reintroduce post study work visas for 

international students. While welcomed many of the measures proposed, and in 

particularly seeing the success of votes at 16 for the independence referendum 

recognised with the devolution of the franchise for Scottish Parliament elections, we do 

not believe the draft clauses fully meet those proposals and must go further.  

 

Ultimately, and as covered here, as we consider the draft clauses of a future Scotland 

Bill, we believe the outcome of any legislation should be tested, via a citizen-led process, 

against the will of the Scottish electorate and have an in-built review process. In 

addition, we have focused our response on one particular area—borrowing and the 

financial accounting rules around student finance, which we believe could be improved 

through a new fiscal framework—and the general principles we believe e legislation 

needs to adopt.  

 

At the same time, the referendum produced a huge democratic renewal in Scotland and 

we can’t let politicians lock the people out of what happens next. We saw an 

unprecedented 85% turnout in the referendum, and it was among the most inspirational 

debates we’ve seen in Scotland’s history. We must now see the people, not simply 

politicians, lead the next steps for Scotland, with a genuine, citizen led process for 

reviewing the success of further devolution.  

 

General principles of devolution and legislation 

The original Scotland Act, which established the current Scottish Parliament, was based 

on the subsidiarity principle that devolution should be the default position for powers, 

with the case needing to be made for reserving powers to Westminster, not the other 

way round.  We believe this is a principle that should be sustained through this next 



 

period of devolution too. Rather than seeking justification for devolving a power to 

Holyrood, the onus should be on seeking a justification to reserve a power. 

 

NUS Scotland believes that legislation must follow from policy intentions, rather than the 

other way around. On the basis of the draft clauses and the UK government’s command 

paper, it often seems as though ‘functions’ and programmes are being devolved, rather 

than broad policy areas. This could give rise to conflicts in future years if a UK 

government of the day decided to remove or change a programme, which is defined in 

legislation. It is important that legislation defines the broad policy areas where the 

Scottish Government will have competence, allowing greater flexibility and freedom to 

decide what is best for Scotland. Where powers do remain reserved—and particularly 

around welfare—legislation must allow the Scottish Parliament the ability to top-up or 

enhance the UK-wide offer.  

 

Legislation to achieve policy intentions 

There are a number of areas where we believe the draft clauses either do not go far 

enough, or could give rise to future conflicts, and would require amending before 

passage through any parliament. We believe legislation needs to devolve full powers over 

a number of areas, or there is a great risk that the Scottish Parliament is only able to 

tinker with existing programmes and initiatives rather than strive for a fairer and 

different system to that seen elsewhere in the UK, in the pursuit of differing policy 

intensions. These include:  

 

Tax powers 

We believe that by only devolving non-savings taxes, the Scottish Parliament is put in a 

precarious position for any future tax rises, and particularly the introduction of a higher 

rate of tax. As was seen in the year before the introduction of the 50p rate in 2010, and 

then in the year following the reduction to 45p, those who it affected were able to shift 

extremely large sums of money between years and between income and dividends, in 

order to either escape or benefit from the changes in rates. Without the ability to tax 

dividends, there is a great risk that Scotland will never be able to fully utilise or benefit 

from any future reform of income tax.  

 

In work benefits 

In devolving full tax-setting powers over income tax, it is crucial to in-turn fully devolve 

in-work benefits and in particular tax credits. The interaction between tax credits and in-

work benefits and the income tax system is crucial to ensure we do not see unintended 

consequences around benefits traps, or disincentives to working. Ensuring Scotland has 

control over the marginal tax rate for those returning to work, as much as for those in 

work and not receiving help, is absolutely crucial. This would maximise the ability for 



 

Scotland to design a tax and benefit system that delivered fairness and ensured the 

Scottish Parliament could generate public funding to maintain and develop public services 

at the level the Scottish people wish to see. We believe that draft legislation must 

recognise, and support, this interaction.  

 

Further devolution of welfare 

We believe that we must see full devolution over the welfare system to the Scottish 

Parliament. The interconnectedness of benefits to the vast majority of existing powers 

that rest with the Scottish Parliament (for example housing, education, regeneration, 

work, justice, etc.) together with the interconnectedness with the tax system (in light of 

potential further devolution of income tax powers) makes this a very strong case. 

Equally, we would seek specific powers to ensure that the student support system and 

benefits system were compatible, regardless of whether the benefit in question was 

devolved or reserved. This would allow the Scottish Parliament to exempt student 

support payments from benefit means tests, and allow the Scottish Parliament to 

determine rules over studying and being eligible for benefits (for example the current 

’16-hour rule’).  

 

Failing this, the Smith Commission made, what we felt was, a clear recommendation that 

the Scottish Parliament should have the devolved ability to ‘top up’ reserved benefits as 

well creating new payments in devolved areas. NUS Scotland welcomed this 

recommendation as it would have provided a power to militate against the cases where 

there is a negative interaction between benefits and student support, particularly for 

further education students. However, the clauses as drafted would appear to only 

devolve a power to top up devolved benefits which we believe goes against the spirit of 

the Smith Commission recommendations as well as negating the ability of the Scottish 

Parliament to choose a divergent policy agenda to tackle poverty.  

 

Equally, benefits which are proposed for devolution, and could benefit students, such as 

carer’s allowance still retain a number of restrictive UK regulations, including the fact 

that you may not be in full-time education, therefore ruling out any opportunity for the 

Scottish Parliament to redesign a more beneficial payment.  

 

It is vital that full control over devolved benefits is afforded to Scotland so as to allow the 

Scottish Parliament to design the best system it can and not constrained by UK 

regulations. This is exacerbated by the fact that the DWP continues to roll out the 

introduction of universal credit in Scotland, even with the expectation of further 

devolution in the near future. We believe that UC roll out should be frozen in Scotland, 

pending the passage of any legislation.  

 



 

Borrowing and financial accounting rules for student finance 

We believe the current devolution settlement, and in particular accounting rules, mean 

that the Scottish Parliament is often tied-in to the funding mechanisms and decisions 

developed for further and higher education elsewhere in the UK, and we would like to see 

this relaxed.  

 

As an example, the increasing reliance on student loans in England—particularly as a 

result of the increase to £9,000 fees in England, and the tuition fee loans these attract—

has led to an increase in the availability of student loan funding in Scotland. However, 

given the Scottish Government’s absolutely correct decision to abolish tuition fees we 

have far less of a reliance on student loan funding in Scotland.  

 

Much of this student loan funding comes in the form of AME (Annual Managed 

Expenditure) funding for new lend student loans, and non-cash DEL (Departmental 

Expenditure Limit) funding for the impairment or default rate on these loans (the RAB 

charge). As with all other budget lines, the amounts of both are tied to the funding 

decisions taken by Westminster, and as result, following the introduction of higher fees in 

England, there was a marked increase in new lend and RAB funding available in 

Scotland; however, it is very difficult for the Scottish Parliament to use these budget for 

other (non-loan) purposes within FE or HE. This offers very little to no real flexibility for 

the Scottish Parliament to take a different route from that set in the UK Parliament, and 

instead use this funding to move away from student loans and debt as way of funding 

living costs. 

 

We believe the Scottish Parliament should be provided with a ring-fenced ability to 

borrow for the purposes of funding students’ living costs in line with a set proportion of 

the debt accrued by the UK Government for student loans. This would be an annual 

amount, in line with the student loan budget set by the UK Government, but also a long-

term borrowing amount in line with the overall total of student loan debt held by the UK 

Government.  

 

This would be in addition to further, more general, borrowing powers whether stemming 

from the 2012 Scotland Act or the forthcoming Scotland Act. Further borrowing powers, 

ring-fenced for FE and HE in line with the student loan budget, would be crucial to allow 

the Scottish Parliament to move away from a system based on personal debt, through 

student loans for living costs if it chose to do so, in line with the political will in Scotland. 

 

Areas for further consideration 



 

As well as the agreed recommendations, the Smith Commission also highlighted a 

number of areas which had broad consensus across the commission and deserved further 

discussion on the merits of devolution between the UK and Scottish Government, 

achieved either through legislation or other means. Chief among these, for NUS Scotland, 

was the ability for Scotland to reintroduce post-study work visas for international 

students. We are disappointed that the publication of the draft clauses did not also 

include an update this, and the other areas for consideration, and concerned that it will 

simply be deferred until following the UK general election, leaving it to the whim of the 

government of the day as opposed to being part of this, defined process.  

 

Immigration is a good thing in principle and in practice, given that immigration can 

benefit Scotland culturally, in terms of productivity, and economically. Furthermore, 

greater levels of immigration, and mechanisms to encourage more international students 

to stay in the country following graduation, could help to address Scotland’s ageing 

population. Within our post-16 education system, immigration (in the form of recruiting 

international students) contributes huge levels of income to our sectors together with 

promoting Scotland abroad and benefiting Scotland culturally. Scotland has a clear and 

specific need, and greater levels of immigration beyond the rest of the UK could be a 

clear and specific Scottish solution. 

 

In the absence of more ambitious levels of devolution around immigration, we believe we 

must, as a minimum, see flexibility for Scotland in relation to international students. 

Providing Scotland with a large number of post-study work visas, to be provided to 

international students who have studied in Scotland to remain and work in Scotland – 

similar to the Fresh Talent initiative – would allow Scottish institutions to attract greater 

numbers of international students and ensure that we gain the greatest benefit from 

welcoming international students to Scotland. We would urge this to be achieved as a 

matter of urgency, and agreement reached in advance of the UK general election.  

 

Future-proofing legislation: ongoing reviews  

Given the speed with which the post-referendum process has happened at, we believe 

that legislation must have in built mechanisms for allowing the citizens of Scotland, and 

the Parliament, an opportunity to review the outcome of the process and any ways in 

which it could and should be improved upon. There are a number of examples of 

successful citizen-led processes, including in Ireland, Iceland, Estonia and Canada. We 

would wish to see a process for Scotland to ensure the engagement and political 

awakening of many people during the referendum can be sustained for Scotland’s new 

settlement. 

 



 

It has been often said that devolution is a process, not an event. Given by next year we 

will have seen multiple pieces of legislation on further devolution within 16 years of the 

establishment of the current Scottish Parliament in 1999, this seems to be borne out by 

experience. However, we believe that the debate over the constitution, and potential 

future reforms to devolution, run the risk of overwhelming other important issues in 

Scotland. We therefore believe that legislation should set out regular reviews of the 

constitutional settlement, for example every five or 10 years.  

 

This would ensure devolution was enshrined as a process, not an event, and also begin 

to take the constitutional debate out of electoral politics to some extent, ensuring the 

constitution does not dominate to the exclusion of other important issues facing 

Scotland. A regular review of devolution would also ensure we were not trying to find a 

once-and-for-all devolution settlement through the Smith Commission and the 

forthcoming new Scotland Act. 
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